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UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF M CHI GAN
NORTHERN DI VI SI ON

In re: ROBERT T. NAIL, JR., Case No. 92-31378
f/d/ b/a Whoden Nai |, Chapter 13
Debt or .
/
APPEARANCES:
CARL C. SILVER THOVAS W MCDONALD, JR.
Attorney for Debtor Chapter 13 Trustee

MARTI N J. VI TTANDS
Assi stant Attorney Ceneral
for MESC

OPI NI ON ON DI SCHARGEABI LI TY OF
UNEMPLOYMENT TAX

The i ssue i s whet her unenpl oynment contri butions owed to t he
M chi gan Enpl oynment Security Comm ssion (MESC) are taxes allowable
under a 8507(a)(7) wpriority and hence nondischargeable under
8§523(a)(1)(A). | hold that they are.

On Septenber 30, 1991, the Debtor filed a voluntary
petition for relief under chapter 7 of the Bankruptcy Code (Case No.
91-31022). The schedules did not list the MESC as a creditor. The
case was ultimately closed as a no-asset case with the Debtor
obtai ning a discharge on January 2, 1992.
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On Novenber 2, 1992, the Debtor initiated this case by
filing a voluntary petition for relief under chapter 13. Once
again, he failed to schedule the MESC as a creditor. However, on
January 14, 1993, the Debtor anended his Schedule F (the schedul e of
creditors hol ding "unsecured nonpriority clains") to add the MESC,
in addition to five other creditors that were originally omtted.
The amendnent |isted the MESC as holding a claimin the total anount
of $5,884.88, which the Debtor described as "disputed.”

On March 11, 1993, the MESC filed two proofs of claim one
asserting a priority claimin the anount of $1,927.92 and the other
a general unsecured claimin the amunt of $3,721.97. The clains
represent "tax contributions,” and interest thereon, owing to the
MESC pursuant to Mch. Conp. Laws 8421.13, which are paid into the
state's "unenploynent conpensation fund." See M ch. Conp. Laws
8421.26(a).! The ol dest tax periodlistedinthe attachnents to the proof
of claimare for periods within 1989.

The Debtor filed an objectiontothe MESC s cl ai ns, arguing that:

(1) the clains were di schargeabl e in his previous chapter 7 case because

1Sections 421.13 and 421.26 are part of the M chigan
Enmpl oynent Security Act, Mch. Conp. Laws 8421.1 etseq.,whi ch was
enact ed pursuant to chapter 7 of the Soci al Security Act, 42 U. S. C.
81101 etseq. The | atter act established a federal unenpl oynment trust
fund to provide tenporary financi al assi stance for the unenpl oyed.
St at es whi ch, |ike M chigan, adm ni ster federal | y approved unenpl oynent
prograns receive subsidies fromthis trust fund.
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"unenpl oynent taxes are not priority taxes under 11 U.S. C. 8507(a)(7) for
t he reason t hat they are not atax neasured by i ncone or gross receipts;"”
and (2) even t hough t he MESCwas not scheduledinthe first case, its clains
wer e di schar ged because t he case was a no-asset case, citinglnreDavid,106
B.R 126 (Bankr. E.D. Mch. 1989).

The MESC s response di d not address t he second poi nt, except to
not e t hat under 8523(a)(1)(A), if itsclainsinthe prior case were entitled
to 8507(a)(7) priority as atax, they were nondi schar geabl e "whet her or not
aclaimfor such tax was filed or allowed.” Wth respect to the first
point, the MESCasserted that its claiminthe prior case was an "enpl oynent
tax on a wage, salary or comm ssion" for purposes of 8507(a)(7)(D).

DECI SI ON

Section 523(a) (1) (A) statesinpertinent part that "[a] di scharge
under 8727-- . . . does not di scharge an i ndi vi dual debtor fromany debt - -
(1) for atax . . . --(A) of the kind . . . specified in section.
507(a)(7)." Subparagraph (D) of the |latter section, in turn, accords
seventh-level priority status for "al |l owed unsecured cl ai ns of gover nnment al
units. . . tothe extent that suchclains arefor--. . . (D) an enpl oynent
tax on a wage, sal ary or comm ssi on of a kind specifiedin[8507(a)(3)]
earned fromthe debtor."”™ 11 U.S.C. 8507(a)(7)(D).

The test for determ ni ng whet her a governnental claimis atax
was recently articulated by the Sixth Circuit inacase which heldthat

wor kers' conpensation prem uns are an "exci se tax" subject topriority



paynent pursuant to 8507(a)(7)(E). Awprelimnary considerationis whether
the funds to be col | ected serve a "public purpose.” InreSuburbanMotorFreight,
998 F. 2d 338, 342 (6th Gr. 1993). The court stressed, however, that "this
must not be the determ native criterion." Id.at342. Since "all noney
coll ected by the Governnent
. isused for public purposes, " idat 341, and si nce governnental cl ai ns
are not automatically entitledto priority but nust i nstead be of the type
"specifically described" i n 8507, id,, the court reasoned t hat addi ti onal
criteria nmust be satisfied.
These addi tional criteria--the only ones which arelikelyto be
di sput ed i n nost cases--are whet her paynent of theliability inquestionis

"mandat ory" and whet her the "paynent i s universally applicabletosimlarly
situated persons or firms." Id.at 341-42.2

Sur prisingly, however, the Debtor focused only on the threshold,
"“public purpose” inquiry--the one whi ch SuburbanMotorFreightvi ewed as a

virtual noni ssue. SeeDebtor's Supplenental Brief at p. 1. |n support for

2Accor di ng to t he Ni nt h Circuit, ot her sal i ent
characteristics of a tax obligation are that it is "pecuniary .
[and 1] mposed by, or under authority of the |legislature .
[u] nder the police or taxing power of the state.” Inre Lorber
Industries of California, 675 F.2d 1062, 1066 (9th Cir. 1982) (citation
om tted). Suburban Motor Freight quot ed t he Lorbertest, but did not
explicitly accept or reject it. See998 F. 2d at 340-42. Since the
Debt or concedes that the foregoing criteria are satisfied, seeDebtor's
Suppl enental Brief at p. 1, | need not consi der whet her Lorberr et ai ns
any vitality in this circuit.



hi s dubi ous contenti on t hat unenpl oynent conpensationis not designedto
benefit the public, the Debtor relied on Mch. Conp. Laws 8421. 2, which
states in its entirety as foll ows:

Decl aration of policy. Thelegislature actinginthe
exerci se of the police power of the state decl ares
t hat the public policy of the state is as follows: Econom ¢
i nsecurity due to unenpl oynent i s a serious nenaceto
t he health, norals, and wel fare of the people of this
state. Involuntary unemploymentis a subject of general interest
andconcernwhi ch requires action by the l egi slatureto
prevent its spread andto lightenits burden which so
oftenfalls withcrushing force upon the unenpl oyed
worker and his famly, tothe detrinent of the welfare
of the people of this state. Social security requires

protection against this hazard of our economic life. Enpl oyers
shoul d be encouraged t o provi de st abl e enpl oynent .
The systematic accumulation of funds during periods of employment
to provide benefits for periods of unemploymentby t he setti ng
asi de of unenpl oynent reserves to be used for the
benefit of persons unenpl oyed t hrough no fault of

t hei r own, thus maintaining purchasing power and limiting the
serious social consequences of relief assistance, is for the public
good, and the general welfare of the people of this state.

M ch. Conp. Laws 8421.2 (enphasis added).

The hi ghl i ghted portions of the statute quoted above nake cl ear
t hat t he unenpl oynent conpensati on schene i s desi gned to reduce the strain
onthe state's wel fare prograns, and i s not solely to benefit recipients.
I n any event, the public nature of unenpl oynent benefits has al ready been

confirmed i n cases that are binding here. See,e.g.,Carmichaelv.SouthernCoal
&CokeCo0.,301 U. S. 495, 515-19 (1937) (Al abana unenpl oynent conpensati on

| aw) ; IronStreetCorp.v.UnemploymentCompensationComm'n,305 M ch. 643, 651, 9

N. W 2d 874 (1943).



Because t he Debtor' s argunent that the MESC cl ai ns ar e di schar ged
rested solely on his assertionthat they entail the paynent of funds t hat
are not put to public use, his objectiontothe clains nust be deni ed. See
InrePierce,935 F. 2d 709, 711 (5th Cir. 1991) (" Unenpl oynent taxes [owed to
t he Texas Enpl oynment Conmmi ssion] . . . have seventh priority [ pursuant to
8507(a)(7)(D)]."); InreContinentalMineralsCorp.,132 B. R 757, 759, 22 B. C. D.
289 (Bankr. D. Nev. 1991) ("[T] he cl ai mof the Nevada Enpl oynent Security
Department [for unenpl oynent conpensation contributions] i s an enpl oynent
tax entitledto priority under . . . 8507(a)(7)(D)."); InreNdosi,116 B. R.
687, 689 n.1, 20 B.C. D. 1250, 23 C.B. C. 2d 516 (Bankr. D. M nn. 1990) (" The
debtors . . . concede t hat unenpl oynent i nsurance contributions [owed to the
M nnesot a Depart nment of Jobs and Trai ni ng] constitute 'an enpl oynent tax on
a wage, sal ary or conm ssion' pursuant to 11 U. S.C A 8507(a)(7)(D."); S
Rep. No. 95-989, 95th Cong., 2d Sess. (1978) at p. 70 (" The enpl oynent taxes

covered under [ 8507(a)(6)(A)(ii) of the Senate Bill, S. 22663 arethe

enpl oyer' s share of the social security and railroad retirenent taxesand

31f enacted, this provision would have given sixth priority
to "taxes--. . . on or nmeasured by enploynent, production, or
use of property, transfers by death, gift, sale, or otherw se,
or other transactions or events, if such transaction or event
occurred before the date of the filing of the petition, and for
which a return or report was |ast due, including extensions,
within 3 years before the date of filing of the petition or
thereafter.”



required employer payments toward unemployment insurance. " (enphasi s added)). 4
For the reasons stated, an order overruling the Debtor's

obj ections to the clains of the MESC will be entered.

Dat ed: January 25, 1994.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge

“The Debtor cited a nunber of decisions which inplicitly or
explicitly support his contention that unenploynent taxes are
di schargeabl e. SeeDebtor's Brief at pp. 1-3. But these cases do not
even purport to address the questi on of whet her such t axes are except ed
fromdi scharge by 8523(a) (1) (A). Nor didthey need to, as 8523(a)
applies byitsownterns only to "an individual debtor,"” and none of
the debtors in the cases cited were natural persons. See,e.g.,Inre
Compton,891 F. 2d 1180, 1184 n. 7 (5th G r. 1990) (Section 523(a)(3) does
not apply to a corporate debtor because it i s not an i ndividual.); Inre
TrafalgarAssocs.,53 B. R. 693, 696 (Bankr. S.D. N. Y. 1985) ("[ S]ection 523

applies only to individual debtors, and not to limted
partnerships . . . ."). The cases are therefore not on point.
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